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Free Speech Experts Question DOJ Letter To Medical
Journal

By Dan McKay

Law360 (April 22, 2025, 8:19 PM EDT) -- A federal prosecutor's letter to a medical journal skeptically
asking about its commitment to nonpartisan debate is an unusual intrusion into editorial decision-
making and may interfere with the publication's First Amendment rights, free speech experts say.

In a letter last week, Edward R. Martin Jr., interim U.S. attorney for the District of Columbia, said "it's
been brought to my attention that" publications like CHEST Journal act as partisans in scientific
debates.

He asked CHEST — which covers chest diseases and related issues — to respond to a set of questions
about its treatment of dissenting viewpoints, the influence of advertisers and how it handles
allegations of wrongdoing by authors.

But First Amendment attorneys and free speech experts say the medical journal enjoys strong
constitutional protection against government interference.

"It is unusual and troubling for a U.S. attorney's office to inquire about editorial decisions of a
medical journal," said Ashkhen Kazaryan, senior legal fellow at The Future of Free Speech, a
nonpartisan think tank at Vanderbilt University.

"Such inquiries," she said, "can carry the weight of state power and intimidate editors and
researchers from engaging in legitimate discourse. That is exactly the type of censorship and chilling
of speech that the First Amendment is designed to prevent."

Lena Shapiro, director of the First Amendment Clinic at the University of Illinois College of Law, said
the "letter reads squarely as an attempt to engage in viewpoint discrimination against the journal,
which is presumptively unconstitutional."”

Published by the American College of Chest Physicians, CHEST is one of at least three medical
journals that received similar letters, according to MedPage Today, a medical news site.

The letter to CHEST was released by a third party on the social media platform X.

In the letter, Martin seeks a response by May 2 to six questions centering on how the medical journal
views its responsibility to protect the public from misinformation, whether it accepts competing
viewpoints and how it handles allegations that authors have misled readers.

Martin also asked the publication to explain how it discloses to readers "when you have certain
viewpoints that are influenced by your ongoing relations with supporters, funders, advertisers, and
others." He also sought a response about the role government health officials play in the
development of submitted articles.

As part of the inquiry, Martin suggested medical journals have certain responsibilities under fraud
regulations or postal code.

"It has been brought to my attention that more and more journals and publications like CHEST
Journal are conceding that they are partisans in various scientific debates — that is, that they have a
position for which they are advocating either due to advertisement (under postal code) or
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sponsorship (under relevant fraud regulations)," Martin said. "The public has certain expectations and
you have certain responsibilities."

Kevin Goldberg, who practiced First Amendment law and now serves as vice president of the
Freedom Forum, a nonpartisan foundation that advocates for the First Amendment, said it's rather
uncommon for federal attorneys or the government in general to try to "encroach into journalism in
this way." They generally understand there will be natural differences of opinion about what's a fact
or not, Goldberg said.

But federal officials sometimes make "novel" arguments, he said, to get around First Amendment
protections.

Goldberg noted that Martin's letter refers to the postal code. The government has long had broad
authority to regulate the mail, including under the Comstock Act, an 1873 law prohibiting the mailing
of "filthy" books and contraception.

"But all of that presumes that this content is actually not protected by the First Amendment, and it
clearly is," Goldberg said.

Nadine Strossen, the author of several books on free speech and a former president of the American
Civil Liberties Union, said the U.S. Supreme Court has long held that the First Amendment protects
the right to disseminate and receive ideas and information.

The 1963 decision in Bantam Books v. Sullivan, she said, found that the First Amendment was
violated when a government commission with no enforcement authority notified bookstores in a letter
that certain materials they sold were "objectionable" and might be referred to a U.S. attorney for
enforcement of anti-obscenity laws.

The justices said the letter amounted to prior restraint because a bookstore owner would reasonably
anticipate adverse government action.

"The CHEST situation strikes me as exactly analogous — and arguably even worse in one significant
respect: that the official making the inquiry does have enforcement authority," Strossen said.

The chilling effect of the Martin letter may also be more severe, she said, given that it seems to
target everything that's been published, rather than a specific list of materials.

"There's no question that the content is completely constitutionally protected," Strossen said.

Long Publication History

A spokesperson for CHEST said its legal counsel is reviewing the DOJ request.

The group released a statement on its website last week affirming its commitment to "ethical
guidelines for scholarly publishing" and "applying strict peer review standards to ensure scientific
rigor."

"In its 90-year history, CHEST has published numerous articles that were breakthroughs in scientific
research and clinical treatment, advancing the medical profession and improving the health and well-

being of patients worldwide," the organization said.

The U.S. Attorney's Office for the District of Columbia didn't immediately respond Tuesday to
requests for comment.

Martin was appointed D.C.'s interim U.S. attorney on Jan. 20 after President Donald Trump took
office. He is a former chairman of the Missouri Republican Party and has served as defense counsel
in cases related to the Jan. 6 attack on the U.S. Capitol.

First Amendment 'Foundations'’

Kazaryan, who led a content regulation team at Meta and is now at Vanderbilt's Future of Free
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Speech, said the government has no authority to dictate a private medical journal's decisions about
what to publish, absent clear evidence of illegal conduct.

"Government officials, including prosecutors, have immense power, and that power must be exercised
with extreme care when it intersects with speech," she said. "We must ensure that our scientific and
academic institutions remain spaces for open and rigorous debate."

"Suppressing or even threatening to investigate dissenting views," Kazaryan said, "corrodes the core
foundations of the First Amendment."

Goldberg said CHEST has "very strong First Amendment protection here," but that even a publication
with a solid legal position can face difficult choices in the face of a government inquiry.

CHEST "will have to balance their First Amendment principles and their strong First Amendment
position against their resources and their willingness to stand on this hill," he said.

David Keating, president of the Institute for Free Speech, which advocates for political speech rights,
said Martin's letter may not be worth responding to.

"I would just ignore it," Keating said. "It's none of his damn business."

--Additional reporting by Lauren Berg. Editing by Marygrace Anderson.
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